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Keeping up with the changes
What will the EU’s Collecting Management of Copyright and
Multi-Territorial Licensing Directive mean for collecting societies in the EU? Christodoulos Vassiliades and Ourania Vrondou
of Christodoulos G. Vassiliades & Co LLC take a look
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cial benefit, but also promotes cultural diversity provided for and functioned within the strict terby supporting cultural and traditional music, ritorial boundaries of their country of creation.
even though this proves unprofitable at times.
There is also price discrimination, as collectDespite the existence of the EU and the end- ing societies can exploit big users instead of
less efforts to achieve a comprehensive har- negligible ones. The price of a blanket licence
monised framework in the union, especially as is determined by reference to the number of
far as IP is concerned, copyright remains to the audience, the extent of use and the taste
Collecting societies became an indispensable this date mainly territorial.
of the user’s audience—for example, a music
intermediary for rights holders in the music inclub will pay a higher fee for a blanket licence
dustry and users of such rights. Their core task
compared to a small bar.
was to protect the interests of rights holders so
that users could not exploit them without proThe internet: entering a new era
viding for some consideration.
The introduction of the internet in the music
Their function includes three main obligations:
sector was more than a mere advancement
licensing, monitoring, and ensuring payment of
of the existing framework. Of course, offline liroyalties by users and their distribution.
censing and monitoring have also benefited, in
the sense that monitoring became easier (via
The idea of collecting societies blossomed in
digital rights management technologies), while
the 20th century and was founded on the phicosts were reduced. However, the internet led
losophy that they reduced costs and complexto something more than mere facilitation of colity, and ensured payment and distribution of
lecting societies’ administrative functions.
royalties to rights holders.
This is due to alterations in copyright law. The
Moreover, collecting societies aggregated
internet created new ways of providing murepertoire and so allowed a one-stop shop
sic online, including streaming and webcastbetween rights holders and users, especially
ing. YouTube and iTunes are two examples
when the former are not easily accessible.
of the services that exploited the potential of
the internet. But this potential created a need
for new rights, the most important of which is
However, they provide these services at no
the ‘making available right’ (on demand). The
negligible cost, since rights holders are remaking available right allows the end user to
quired to assign their rights to the collecting
choose a song and the method via which it is
society. In return, the collecting society dislistened to (eg, downloading, streaming).
tributes any royalties earned by licensing the
rights back to the rights holder, albeit after deCopyrights law: provocateur of fragmentation
ducting a percentage for the services provided.

The internet has changed the shape of the entire world. In some areas, such as communications, telecommunications and advertising,
the impact was imminently discernible. In other
areas, however, a more conservative path has
been taken. Nonetheless, the change is irresistible, and it has found collecting societies.

“

Monitoring and related costs are indeed reduced through collecting societies, but this is
not due to the capability of collecting societies
to act prudently. It is rather their capability to
act smart, ie, to expand and aggregate repertoire and to offer blanket licensing.

Despite the
fact that the internet
has reduced
monitoring costs,
it has not necessarily
made it possible for
rights holders to
take over the
monitoring of
their individual rights

Blanket licensing constitutes collecting societies’ ‘tool to success’, since they provide an
open licence for all rights they represent on a
take-it-or-leave it basis.
Users agreeing to such terms reap the benefits
of such rights under blanket licensing as often
as they wish. Simultaneously, it makes monitoring easier for collecting societies, since they
need only monitor whether a particular user
has a licence.

In the offline environment, authors assigned
their entire bundle of rights to collecting societies, which were then able to exploit fully under
blanket licences. Applying the existing status
quo to the emergence of the internet era, collecting societies would naturally want to be assigned the ‘making available right’.
But rights holders may elect to not provide such
rights alongside the rest of the bundle of rights.
To a certain extent this is justifiable, since the
internet is much more controllable compared to
the offline environment. However, despite the
fact that the internet has reduced monitoring
costs, it has not necessarily made it possible
for rights holders to take over the monitoring of
their individual rights.

This, in conjunction with the fact that monitoring expenses decrease as the repertoire’s size
increases, establishes collecting societies as
the most effective intermediary vehicle.
Cultural roots and diversity also play a considerable role in the success of collecting societies. Indeed, the value of cultural music cannot
be commercially calculated, since it is hard to
anticipate and quantify. Cultural and traditional
music acquire unforeseeable value, at unforeseeable periods of time. To this end, use of
blanket licensing not only results in a commer-

”

Of course, due to the nature of copyright law, it has
always been possible to fragment rights. However,
with the introduction of the internet and the creation
of new rights, this has become much easier.

As already mentioned, blanket licensing was
considered to be perfect in the offline world.
However, the post-internet era questions both
the applicability of copyright law in the online
Collecting societies work with each other via environment, as well as the effectiveness of
reciprocal agreements that allow for a collect- blanket licensing.
ing society in one country to handle the repertoire of another in a different country, and Copyright is territorial, so collecting societies
vice versa. Consequently, all such agreements built their model on territoriality. But the inter-
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net’s reach extends beyond territorial borders. •
As a result, reciprocal arrangements conclud- •
ed in the offline world become obsolete and
this provides a good justification for not including the ‘making available right’ to the bundle of
rights assigned to collecting societies.
•
Consequently, conflicts have emerged, with
collecting societies wanting to gain the upper
hand on a profit basis. To this end, the European Commission, seeing that its initial and gentle approach towards these problems was not
embraced as warmly as expected, it returned
with the Directive on Collecting Management
of Copyright and Multi-Territorial Licensing,
aiming to set things right while officially introducing the new internet era.
The Collecting Society Directive
The new directive essentially tackles two main
issues: the need for transparency and governance and the facilitation of multi-territorial
licences in online works. Member states are
required to ensure that no matter the legal status of the collective society (whether profitable
or not), it must maintain high transparency and
governance criteria.
The importance of the new directive is that it
provides rights holders with a choice. They are
no longer locked in membership agreements
and consequently, the viability of reciprocal arrangements between collecting societies in the
online world is being further contested.

Annual general assemblies of members;
Supervisory boards, which are required
to exist within the collecting society to ensure fair participation of all categories of
members; and
The existence and adherence to the Annual Transparency Report, published on
the website of each collecting society for
a period of no less than five years.

monopoly, and the competition potential facing
rights management. However, one thing is for
certain: the directive has grasped (with some delay) the pulse of evolution and has done so well.

Most importantly, transparency will be promoted through use of a comprehensive deductive
system and method of distribution of royalties.
To this end, further development of the internet

Whether or not market forces will isolate collecting societies into monitoring-only services, or
whether they will just turn even more omnipotent
as a result of their involvement with the internet,

But the provisions of this directive may only
be considered as the herald to sweeping developments as the internet reaches its peak
in this area.

“

The importance of
the new directive is that it provides
rights holders with a choice.They are
no longer locked in membership agreements
and consequently, the viability of reciprocal
arrangements between collecting
societies in theonline world is being
further contested

”

If a collecting society does not offer multi-territorial licensing, does not provide multi-territorial
licensing via a subsidiary or has not made any
arrangements for offering such licensing via
another collecting society, then rights holders
are free to choose a collecting society either
within or outside their territorial boundaries.
As far as right-holders’ advantages are concerned, another noteworthy aspect is that the
directive verifies the ‘access to all’ right. A collecting society may not refuse membership to any
rights holder without objectively justifying such
refusal by reference to membership criteria.

may facilitate collecting societies in better ad- it remains to be. What is certain is that the digital
ministering their obligations in the future.
era has long arrived and the EU’s single market
does not want to be left behind.
The way forward
What we expect to observe in the near future
As far as transparency and better governance will be a trend towards a European Digital
are concerned, these may only enhance the Copyright Exchange, automated licensing (at
current structure of collecting societies. How- least to a nascent extent), as well as online
ever, as the internet becomes increasingly in- payment collection and distribution of royalties
volved with the daily transactions of collecting to rights holders.
societies, it is only inevitable that such transactions will become more transparent.
Such practices have already been extensively
tested and have reached a very high degree of
The directive promotes heightened transparency (and better governance) is further pro- A lot has been said about the future of collect- development, albeit in other sectors, such as
ing societies, their apprehension as a natural banking. IPPro
moted via:
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porate law, commercial law, trusts, mergers and acquisitions, and intellectual property law. Beyond the
We are committed to professionalism and excellence in everything we do. We fully appreciate the diversity of legal and commercial needs clients have and are able to offer high standards of personalised
advice in order to meet all our clients’ needs.
pivotal importance of protecting IP rights, we have established a team of enthusiastic IP experts, ready
to assist with any type of right.
Our key specialisations include Community trademark services such as registration, renewals and oppositions, as well as international trademark services, namely registrations via the Madrid system.
to remain ahead of important deadlines and obligations that constantly arise in terms of IP rights maintenance.
excellence, accuracy and promptness. This allows us to rely on and refer to them any matter requiring
within Cyprus and Europe but internationally as well.
•
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property rights.
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of the high quality and reliable services, which are combined with very modest prices for competitiveness.

www.danubia.hu

Based on our experience and professional skill, our clients are welcome to try our European services for
obtaining European patents and Community trademarks and designs and to enjoy the moderate costs at
which these services are provided.
Of course, besides these European services all clients are more than welcome to utilise our services
whenever they have any IP-related issue in Hungary.
Our professional staff consists of registered European patent attorneys and European trademark and
design Attorneys, who actively participate in the working committees and executive bodies of the European Patent Attorneys Chamber. Our lawyers are also specialised in trademark and patent enforcement,
including European patents and Community trademarks and designs.
patent, trademark, copyright and other litigations, as well as other IP-related and emerging legal issues.
We are also very proud to have a very substantial number of leading multinational companies among
our clients.
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